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Dear Sirs,

Legal Opinion Regarding the Enforceability of Close-Out Netting and the Validity and
Enforceability of Collateral Arrangements under the EFET Master Netting Agreement and
the TBMA Cross Product Master Agreement.

We have been asked, as legal advisers to the European Federation of Energy Traders ("EFET"), to
give an opinion in respect of the laws of the Federal Republic of Germany ("Germany") in relation
to a number of issues and questions raised by EFET in respect of its Master Netting Agreement
published in June 2010 (the "MINA"), the Cross Product Master Agreement published by The Bond
Market Association in February 2000, as modified by the EFET (as so modified, the "CPMA" and,
together with the MNA, the "Master Agreements"), the EFET Credit Support Annex to the MNA
published in February 2011 (the "2011 CSA") and the Cross Product Credit Support Annex to the
CPMA published on 23 June 2003 (the "2003 CSA" and, together with the 2011 CSA, the "Credit
Support Annexes”, which together with the Master Agreements are hereafter referred to as the
"Agreements”). Terms used in this opinion and not otherwise defined herein shall have the
meanings ascribed to them in the Agreements.
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DOCUMENTS CONSIDERED

In this opinion (the "Opinion") we considered the following documents:

(a)  the MNA':
(b)  the CPMAZ;

(©) EFET/IECA Commodities Schedule to the Cross-Product Master Agreement
(Version 1.0. published 23 June 2003) (the "Commodities Schedule"):

(d) the Credit Support Annexes”.

The MNA constitutes a bilateral cross-product netting agreement governing all transactions the Parties may enter
into under certain master agreements as listed in Annex 2 (each a "Netted Agreement") falling within the scope of
the MNA. The MNA provides that the MNA, all Netted Agreements and all transactions entered into thereunder
form a single agreement (§ 2.3 of the MNA). Upon the occurrence of a Close-Out Event in respect of a Party,
including a winding-up, insolvency or attachment, the other Party shall be entitled to terminate all transactions
under all of its Netted Agreements (§ 4.1 of the MNA). Settlement Amounts are determined for the terminated
Netted Agreement in accordance with their terms (§ 7.1 of the MNA) and, to the extent necessary, converted into
the Base Currency. If on the Early Termination Date both Parties owe one or more Settlement Amounts under two
or more Netted Agreements, such Settlement Amounts are aggregated and netted-off and only the difference, if any,
between the two offsetting aggregate amounts (the "Final Net Settlement Amount") shall be owed by the Party
with the larger aggregate obligation (§ 8.1 of the MNA).

The CPMA constitutes a bilateral cross-product netting agreement governing all transactions the Parties may enter
into under certain Netted Agreements falling within the scope of the CPMA. If so selected by the Parties in Section
10.6 of the Commodities Schedule, the CPMA provides that it forms together with all Netted Agreements and all
transactions entered into thereunder a single agreement. Upon the occurrence of a Close-Out Event in respect of a
Party, including a winding-up, insolvency or attachment, the other Party shall be entitled to terminate all of its
Principal Agreements (Section 2.1 of the CPMA). Settlement Amounts are determined for the terminated Netted
Agreement in accordance with their terms (Section 3.1 of the CPMA) and, to the extent necessary, converted into
the Base Currency. If after termination both Parties owe one or more Settlement Amounts under two or more Netted
Agreements, such Settlement Amounts are aggregated and netted-off and only the difference, if any, between the
two offsetting aggregate amounts (the Final Net Settlement Amount) shall be owed by the Party with the larger
aggregate obligation (Section 4 of the CPMA).

The 2003 CSA and the 2011 CSA supplement the CPMA and the MNA. They provide for the transfer of full
ownership in the collateral to the Transferee who acquires the right of complete and unrestricted use of the
collateral (§ 7 of the Credit Support Annexes). Upon termination of the CPMA or the MNA, any collateral provided
but not yet re-transterred by the Parties is to be valued and included in the Final Net Settlement Amount o be
determined pursuant to Section 4 of the CPMA and Section 8 of the MNA (Section 1 | of the 2003 CSA and section
12 of the 2011 CSA). One special feature of the 2003 CSA and the 2011 CSA is the inclusion of Letter of Credits.
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This Opinion does not relate to any individual contract evidenced by a confirmation
("Confirmation") under the relevant master agreements which are covered by the Master
Agreements ("Individual Contracts"). We do not opine on any tax, accounting, regulatory or
related matters other than to the extent we express an opinion hereunder.

2. SCOPE OF REVIEW

2.1 The opinions given in this Opinion relate only to German law as applied by the German
courts as at today's date. We express no opinion on the laws of any other jurisdiction, even
where, under German law, a foreign law would be applicable. This Opinion expresses and
describes German legal concepts in the English language rather than in their original form
and such expressions and/or descriptions may not be fully identical in their meaning to the
underlying German law concepts. Any issues of interpretation arising in respect of the
Master Agreements, the Commodities Schedule, the Credit Support Anncxes and any
Individual Contract (to the extent governed by German law) which are in the English
language or this Opinion will be determined by the German courts in accordance with
German law and we express no opinion on the interpretation that the German courts may
give to any such expressions or descriptions. In this respect German courts have held that,
under German law, documents which are governed by German law may, if they have been
executed in the English language, be interpreted with a view to the meaning of such English
terms in an English law environment.

_t\)
o

We express no opinion as to any provisions of the agreements referred to in Paragraph 1(a)
through 1(d) on page 4 above, other than those to which express reference is made in this
Opinion except insofar as any such provision relates to the effectiveness of the Netting
Provisions.

23 We do not express any opinion as to any matters of fact.

2.4 This Opinion is given solely in respect of parties which are®:
(a) companies,
(b) partnerships,

(c) credit institutions”,

We do not give an opinion on general regulatory restrictions, including investment guidelines, under the German
Insurance Supervisory Act (Versicherungsaufsichtsgesetz), the German Covered Bond Act (Pfandbriefgesetz) or the
German Investment Act (Investmentgesetz) or other regulatory restrictions regarding entities subject to further
regulatory restrictions other than those generally applicable for all credit institutions or financial services institutions
under the German Banking Act.

GERMANY-1269142-v6 -5- 41-40487560
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(d) financial services institutions,
(e) imvestment management companies, and
H insurance companies,(’

in each case incorporated, organised, established or formed under private law in accordance
with the laws of Germany,

(2) the Federal Republic of Germany (Bund), Federal States (Bundeslinder) of the
Federal Republic of Germany and German municipalities (Gemeinden), and

(h) German public law entities (juristische Personen des dffentlichen Rechts).

2.5 For purposes hereof, a reference to a "company", is a reference to a stock corporation
(Aktiengesellschaft) incorporated under the German Stock Corporation Act (Aktiengesetz),
or a European stock company (Societas Europaea) incorporated under the German Act on
the Introduction of the European Company (Gesetz zur Einfiihrung der Europdischen
Ge.S'ell.S'chqﬁ‘)7, or a limited liability company (Gesellschaft mit beschriinkter Haftung)
incorporated under the German Act on Limited Liability Companies (Gesetz betreffend die
Gesellschaften mit beschrdnkter Haftung); a reference to a "partnership” is a reference to a
general  partnership  (offene  Handelsgesellschaft) or a limited  partnership
(Kommanditgesellschaft)  organised  under the German  Commercial  Code
(Handelsgesetzbuch); a reference to a "credit institution” is a reference to a credit

We do not opine on German Pfandbrief banks.

With respect to insurance companies, section 77 para. 2 sentence 2 of the Insurance Supervisory Act, imposes
restrictions on the set-off of claims against claims held by insurance companies if the claim held by the insurance
company belongs to its so-called "cover assets" (Sicherungsvermagen) within the meaning of section 66 para. 1 of
the Insurance Supervisory Act (please refer to footnote 52 on page 42 below). The cover assets are part of the
committed assets (gebundenes Vermogen) within the meaning of section 54 para. 1 of the Insurance Supervisory
Act. Such committed assets are subject to certain investment restrictions to secure the financial stability of the
insurance company. In addition, section 77 para. 2 sentence 2 of the Insurance Supervisory Act provides that
satisfaction of a third party by way of set-off against a claim contained in the cover assets is only permitted if the
claim for the benefit of which any such set-off has been effected has to be atlocated to the cover assets (section 66
paras. | to 4 of the Insurance Supervisory Act) and if such allocation has actually been made.

According to Article 10 of the Council Regulation (EC) No 2157/2001 of 8 October 2001 on the Statute for a
European company (SE), an SE shall be treated in every Member State as if it were a public limited-liability
company formed in accordance with the law of the Member State in which it has its registered office. Thus the
provisions of the German Stock Corporation Act are applicable unless the provisions of the Council Regulation
prevail.
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institution (Kreditinstitut) within the meaning of section 1 para. 1 of the German Banking
Act (Kreditwesengesetz), and a reference to a "German deposit taking credit institution"
is a reference to a deposit taking credit institution (Einlagenkreditinstitut) as defined in
section 1 para. 1 para. 3d of the Banking Act, the home member state (as defined in Article
2 of the EU Directive 2001/24/EC of the European Parliament and of the Council of 4 April
2001 on the reorganisation and winding up of credit institutions) of which is Germany®, and
a reference to a "European deposit taking credit institution” is a reference to a deposit
taking credit institution the home member state (Herkunftsstaat) of which is a member state
of the European Economic Area (the "EEA") (other than Denmark). A reference to an "E-
money institution” is a reference to an e-money institution within the meaning of section 1
para. 3d sentence 4 of the Banking Act, a reference to a "German e-money institution" is a
reference to an e-money institution having its seat in Germany, and a reference to an
"European e-money institution” is a reference to an e-money institution having its seat in a
member state to the European Economic Area (other than Denmark). A reference to a
"financial services institution” is a reference to a financial services institution
(Finanzdienstleistungsinstitut) within the meaning of section 1 para. la of the Banking Act.
A reference (o an "investment management company" (Kapitalanlagegesellschaft) is a
reference to an investment fund's management company within the meaning of section 6
para. 1 of the German Investment Act (Investmentgesetz). A reference to an "insurance
company" is a reference to an insurance company (Versicherungsunternehmen) within the
meaning of section 1 para. 1 no. 1 of the Act on the Supervision of Insurance Companies
(Versicherungsaufsichtsgesetz — the "Insurance Supervisory Act"), a reference to a
"German insurance company” is a reference to an insurance company the home state
(Herkunftsstaat) of which is Germanyg, and a reference to an "European insurance
company" is a reference to an insurance company the home state of which is a member state
of the European Economic Area (other than Denmark).

This Opinion does also apply to any non-German company ("foreign company") which is a
company incorporated or formed under the laws of another jurisdiction with a branch or

According to section | para. 4 of the Banking Act, the home member state is the state where a bank has its main
office (Haupmiederlassung).

The Insurance Supervisory Act does not define the term home state (Herkunfisstaar) with respect to an insurance
company. However, section 88 para la sentence | of the Insurance Supervisory Act, which provides that insolvency
proceedings regarding the assets of an insurance company in the EEA may only be opened by the competent
authorities of the home state (Herkunftsstaat), implements Directive 2001/17/EC of the European Parliament and of
the Council of 19 March 2001 on the Reorganisation and Winding-up of Insurance Undertakings. Article 2 lit. e of
such Directive defines the term "home member state”" (Herkunftsmitgliedstaat) as the member state of the EEA "in
which an insurance undertaking has been authorised in accordance with Atrticle 6 of Directive 73/239/EEC or
Article 6 of Directive 79/267/EEC".

GERMANY-1269142-v6 -7 - 41-40487560
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branches established or located in Germany. Where the foreign company is neither an
insurance company (Versicherungsunternehmen), credit institution (Kreditinstitur),
investment undertaking (Wertpapierfirma)'® which provides services involving the holding
of funds or securities for third parties, nor a collective investment undertaking (Qrganismen
fiir gemeinsame An,lagen)l ', it is assumed that each branch will constitute an "establishment”
within the meaning of EU Council Regulation No. 1346/2000 of 29 May 2000 on
insolvency proceedings, which applies to all EU member states other than Denmark (the
"EU Insolvency Regulation").

2.6 Defined terms and expressions

Unless otherwise defined herein or the context requires otherwise, words and expressions
used in this Opinion have the meanings and constructions ascribed to them in the Master
Agreements, the Commodities Schedule or the Credit Support Annexes.

In this Opinion, unless otherwise specified:

There is no definition of "investment undertaking” in EU directives but Article 4 (1) no. 1 of the European
Parliament and Council Directive 2004/39/EC on markets in financial instruments amending Council Directives
85/6 1 1/EEC and 93/6/EEC and Directive 2000/12/EC of the European Parliament and the Council and repealing
Council Directive 93/22/EEC ("MIFID") defines the term "investment firm" to include any legal person whose
regular occupation or business is the provision of one or more investment services to third parties and/or the
performance of one or more investment activities on a professional basis (see also VIRGOS/SCHMIT, Report on the
Convention on Insolvency Proceedings, no. 59). The German wording of both the EU Insolvency Regulation (as
defined below) and the MiFID uses the term "Wertpapierfirma" which confirms this interpretation.

The term "collective investment undertaking” means, in accordance with Article 1 no. 2 of the Council Directive
86/61 I/EEC of 20 December 1985 on the coordination of laws, regulations and administrative provisions relating to
undertakings for the collective investment in transferable securities (UCITS) ("UCITS Directive" as amended)
undertakings (i) the sole object of which is the collective investment in transferable securities of capital raised from
the public and which operate on the principle of risk-spreading, and (ii) the units of which are, at the request of the
holders, re-purchased or redeemed, directly or indirectly, out of those undertakings' assets. This interpretation is
based on the assumption made by VIRGOS/SCHMIT (Report on the Convention on Insolvency Proceedings, nos. 56 et
seq.) according to which the rationale behind the exceptions provided in Article 1 (2) of the EU Insolvency
Regulation is to exclude such entities, which are subject to specific EU regulations and supervision by regulators in
their respective EU member states. Investment undertakings that qualify as UCITS are regulated and supervised in
accordance with the UCITS Directive and, hence, they are to be excluded from the scope of application of the EU
Insolvency Regulation. From our point of view, this general analysis prevails over the discrepant wording of the EU
Insolvency Regulation that might lead to the conclusion that the term "collective investment undertaking” within the
meaning of the EU Insolvency Regulation corresponds to the equivalent term in the UCITS Directive according to
which it is used for such undertakings which do not qualify as UCITS as defined in the UCITS Directive. It must be
noted, however, that due to the lack of court precedents dealing with this topic a certain degree of uncertainty
remains.

GERMANY-1269142-v6 -8 - 41-40487560
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2.7

2.8

(a) "Party” means a party to the Master Agreements;
(b) references to a "Paragraph” are to a paragraph of this Opinion;

(©) references to the "Netted Agreements” include references to any transactions
thereunder unless the contrary is stated;

(d) a reference to "Financial Collateral” is a reference to an arrangement defined as
such in section 1 para. 17 sent. 1 and 2 of the Banking Act'?; and

(e) headings are for ease of reference only and shall not affect the interpretation.

This Opinion may only be relied upon on the express condition that any issues of
interpretation arising hereunder will be governed by and construed in accordance with
German law and all disputes in relation to this Opinion shall be brought before the courts of

Frankfurt am Main, Germany.
Executive summary

On the basis of the scope of view and the assumptions in Paragraphs 2 and 3 respectively,
and subject to the qualifications set out in Paragraph 5, this is an executive summary of the
opinion expressed in Paragraph 4 with regard to close-out netting only. This executive
summary does not form part of this Opinion and is provided for ease of reference only, and
in no circumstances may be interpreted or read as amending, affecting or having any
terpretative effect on the opinion expressed in Paragraph 4, which is the only opinion
which can be relied upon. Reading this executive summary does not substitute reading the
entire Opinion.

Section | para. 17 sent. | and 2 of the Banking Act reads, in its non-binding English translation: " Financial

Collaieral within the meaning of this act are cash deposits (Barguthaben), cash amount (Geldbetriige), securities,

money market instruments and Schuldschein loans including all related rights or claims which have been

transferred as collateral either by way of an in rem security arrangement (beschréinktes dingliches Sicherungsrecht)

or by way of a money transfer or by way of full title transfer on the basis of an agreement between a secured party

and a security provider, each belonging to one of the categories named in Article | para. 2 lit. (a) to (e) of the

Directive 2002/47/EC of the European Parliament and the Council on financial collateral ("Financial Collateral

Directive”) dated 6 June 2002. Should the security provider be a person or business undertaking named in Article |

para. 2 lit. (e) of the Financial Collateral Directive, financial collateral is only given, if the collateral secures

obligations arising under agreements or the procurement of agreements which serve

(h)
{(©)

the acquisition and sale of financial instruments,
repurchase, lending or similar transactions on financial instruments or,

loans to finance the acquisition of financial instruments.”

GERMANY-1269142-v6 -0 41-40487560
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2.9

3.1

(a)

(b)

(c)

Close-out netting in a pre-insolvency situation is generally enforceable, see
Paragraph 4.1.1(d)(i)(1) on page 23 below and Paragraph 4.1.1(h)(i) on page 43
below.

Both clauses with regard to early termination by notice and clauses with regard to
automatic termination, each in the event of insolvency, will generally be upheld by a
German court, see Paragraph 4.1.1(h)(ii) on page 47 below.

The determination of the Final Net Settlement Amount is generally enforceable in
the event of insolvency, see Paragraphs 4.1.1(c) on page 19 below.

Assumptions and Reservations

The opinions given in this Opinion are given on the basis of the assumptions set out under

Paragraph 3 (Assumptions) below and are subject to the reservations set out under

Paragraph 5 (Reservations) below in each case in their entirety. The opinions given in this

Opinion are strictly limited to the matters expressly stated under Paragraph 4 (Opinions)

below and do not extend to any other matters.

ASSUMPTIONS

Assumptions relating to the Parties

(a)

(b)

(c)

(d)

Two parties enter into one of the Master Agreements and at least one of the parties is
incorporated or organised or has its centre of main interest in Germany ("Party A").

Party A qualifies as a company, credit institution or any other entity as further
described under Paragraph 2 .4.

Each Party to the Master Agreements is, and will continue to be, a validly existing
legal entity with capacity, power and authority under any applicable laws to enter
into and perform its obligations under the Master Agreements, the Netted
Agreements and any Individual Contract that may be entered into by the Parties, and
each of the Parties have taken all necessary steps to execute, deliver and perform the
Master Agreements, the Netted Agreements and any Individual Contract and to
ensure their legal validity.

None of the Parties qualifies as a consumer (Verbraucher) within the meaning of
section 13 of the German Civil Code (Biirgerliches Gesetzbuch), i.e. a natural person
entering into a legal transaction for a purpose which belongs neither to its
commercial business nor to its self-employed business, but qualifies — as appropriate

— as a merchant (Kaufmann) within the meaning of section 1 of the German

GERMANY-1269142-v6 -10 - 41-40487560
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Commercial Code (Handelsgesetzbuch) or as an entrepreneur (Unternehmer) within
the meaning of section 14 of the German Civil Code, i.e. any natural or legal person
or partnership entering into a legal transaction in the course of its commercial
business or its self-employed business.

The Master Agreements, any Netted Agreement and any Individual Contract entered
into thereunder will have been duly authorised, executed and delivered by each Party
in accordance with all applicable laws and the Master Agreements, any Netted
Agreement and any Individual Contract will have been properly completed by the
Parties.

Where any authority or power of attorney (including sub-power of attorney) has been
used to enter into in connection with the Master Agreements, any Netted Agreement
or any Individual Contract, or any decisions or operations contemplated thereby,
such authority or power of attorney and its communication to other parties had/have
under all applicable laws the effect of binding the person or entity purportedly
represented under such authority or power of attorney and such power of attorney
has not been revoked prior to such execution.

Each of the Parties has obtained, complied with the terms of, and maintained all
authorisations, approvals, licences and consents required to enable it to lawfully
enter into, and perform its obligations under the Master Agreements, any Netted
Agreement and any Individual Contract and to ensure the legality, validity,
enforceability or admissibility in evidence of the Master Agreements, any Netted
Agreement and any Individual Contract.

None of the Parties is entitled to claim in relation to itself or its assets immunity
from suit, attachment, execution or other legal process. However, insofar as the
German Federal Government (Bundesregierung), any German Federal State
(Bundesland) or any entity established under German public law enters into one of
the Master Agreements, the execution of such Master Agreement, any Netted
Agreement and any Individual Contract constitutes, and the exercise of that Party's
rights and performance of its obligations thereunder will constitute, private and
commercial acts done and performed for private and commercial purposes. Such
entities would not be subject to immunity.

3.2 Assumptions relating to the Master Agreements, the Netted Agreements and

Individual Contracts

(a)

The relevant Master Agreement, the Commodities Schedule and the Credit Support
Annexes are governed by the laws of Germany, save in respect of Paragraphs 4.1.1,

GERMANY-1269142-v6 =11 - 41-40487560
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(b)

(c)

(d)

(e)

(H)

4.1.2,4.2 and 4.7, for the purposes of which the Agreements may be governed by the
laws of this jurisdiction or by foreign laws. Where the relevant Master Agreement is
governed by the laws of a jurisdiction other than Germany, under the laws of such

jurisdiction (including its insolvency laws) and under all other relevant laws (other

than the law of this jurisdiction):

(1) the relevant Master Agreement constitutes and will at all times constitute
valid and legally binding obligations of the Parties thereto, enforceable in
accordance with its terms;

(i) the choice of the laws of such jurisdiction as the governing law of the
relevant Master Agreement is a valid and binding selection; and

(iii)  the Netting Provisions are valid and enforceable.

On the basis of the terms and conditions of the Master Agreements and other
relevant factors, and acting in a manner consistent with the intentions stated in the
Master Agreements, the Parties over time enter into a number of Individual
Contracts which belong to the Individual Contracts described in the Annex 1.

Save for any specification in the election sheet relating to the MNA or the schedule
relating to the CPMA (the "Election Sheets"), none of the terms of the Master
Agreements will be varied, waived or discharged and any Individual Contract
entered into after the date of this Opinion will be entered into as specified in the
Netted Agreements and the Master Agreements, any Netted Agreement and cach
Individual Contract cannot be voided or otherwise held ineffective (in whole or in
part) by reason of mistake, illegality or otherwise.

Save in respect of a Termination for Close Out Events in respect of a Party, each
Party will perform its obligations under the Master Agreements, the Netted
Agreements and any Individual Contract in accordance with their respective terms
and nothing in the terms of any Individual Contract will alter the assumptions set out
under this Paragraph 3 or the reservations set out under Paragraph 5 below.

The Master Agreements provide for the inclusion of some or all of the master
agreements described in Annex 2, each such master agreement being a Netted
Agreement.

None of the Individual Contracts or operations contemplated by the Netted
Agreements or the Master Agreements will infringe the terms of, or constitute a
default under, any trust deed, debenture, agreement or other instrument or obligation
to which any of the Parties to the Master Agreements, the Netted Agreements or an

GERMANY-1269142-v6 - 12 - 41-40487560
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(g)

(h)

(1)

)

Individual Contract is a Party or by which any of its property, undertaking, assets or
revenues are bound.

Where Individual Contracts are governed by laws other than the laws of Germany,
this Opinion is given exclusively in respect of those Individual Contracts which are
capable under their governing laws, of being included in the Netted Agreement and
of being terminated and set-off in accordance with the provisions of the relevant
Netted Agreement.

The obligations under the Master Agreements, the Netted Agreements and any
Individual Contract are mutual between the Parties. "Mutuality" generally exists
where each Party is personally and solely liable as regards obligations owed by it and
is solely entitled to the benefit of obligations owed to it. Circumstances in which the
requisite mutuality will not be established include, without limitation, where a Party
is acting as agent for another person, or is a trustee, or in respect of which a Party has
a jomt interest (including partnership) or such in respect of which a Party's rights or
obligations or any interest therein have been assigned, charged or transferred
(whether in whole or in part) whether unilaterally, by agreement or by operation of
law.

All of the representations and warranties given by any of the Parties to the Master
Agreements, the Netted Agreements or any Individual Contract (other than
representations and warranties as to such matters of German law on which we
express an opinion herein) are and will be, when made or repeated or when deemed
to be made or repeated (as the case may be), and were at all relevant times, true and
accurate. Any representation or warranty given by any of the Parties to the Master
Agreements, the Netted Agreements or any Individual Contract (other than
representations and warranties as to such matters of German law on which we
express an opinion herein) that such Party is not aware of or has no notice of any act,
matter, thing or circumstance means that the same does not exist or has not occurred.

Each Close-Out Event specified as applicable pursuant to the Master Agreements 1s a
valid, binding and enforceable termination event under the applicable underlying
Netted Agreement.

3.3 Assumptions relating to the Credit Support Annexes

(a)

The Eligible Credit Support provided under the Credit Support Annexes only takes
the form of Cash (as defined therein).

GERMANY-1269142-v6 - 13 - 41-40487560
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(b) The provision of Eligible Credit Support is not restricted by law, contractual
agreement, court order, procedural, administrative or other rulings. We give no
opinion on the ownership of any of the Parties to any Eligible Credit Support or on
the legal existence of any Eligible Credit Support.

() Each Party is at the time of the transfer of Cash under section 7 of the Credit Support
Annexes the unrestricted owner of the transferred Cash and entitled to dispose of the
transferred Cash, which at that time is unencumbered.

(d) All necessary steps and requirements for the valid and legally binding provision of
the Eligible Credit Support that are required pursuant to the laws applicable to such
provision have been taken or fulfilled in order to effect such transfer. Please note that
in relation to each relevant Eligible Credit Support and its provision the applicable
law has to be determined.

(e) The rights of each relevant Transferor in connection with the provision of Eligible
Credit Support are not subject to any lien, right of rescission, counterclaim, set-off or
other defence and the performance of any of the terms of any Eligible Credit Support
or the exercise of any rights will not render such Eligible Credit Support
unenforceable in whole or in part or subject it to such lien, right of rescission, set-off,
counterclaim or defence.

3.4 Bona Fide Purpose and Insolvency
In respect of the Master Agreements, any Netted Agreement and each Individual Contract:

(1) each of the Parties has entered into and will enter into the same in good faith
and for the purpose of carrying on its business;

(11) each of the Parties has entered into and will enter into the same on arm's
length commercial terms;

(ii)  each of the Parties has and will have reasonable grounds for believing that
the same will benefit it; and

(tv)  none of the Parties has entered into or will enter into the same if entering into
the same would prejudice any of its creditors.

GERMANY-1269142-v6 -14 - 41-40487560
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4. OPINION AND LEGAL ANALYSIS

4.1 Enforceability of Close-out Netting

4.1.1  Winding-up, Insolvency or Attachment

(a) Brief general discussion of the relevant German insolvency proceedings, laws and

terminology applicable to Party A and the contract types listed in Annex 1

(1)

GERMANY-1269142-v6

The procedures under the German Insolvency Code (Insolvenzordnung) are
the only insolvency procedures (for example liquidation, administration,
receivership or voluntary arrangement) to which a Party would be subject in
Germany.

The procedures pursuant to the Insolvency Code are together called
"Insolvency Proceedings”. A Party which is insolvent is called the
"Insolvent Party" and the other Party is called the "Solvent Party".

"Insolvency  Representative" means a liquidator, administrator,
administrative receiver or analogous or equivalent official appointed under
the Insolvency Code in Germany.

In this Opinion, in relation to an Insolvency Proceeding under the laws of
Germany, the opening of Insolvency Proceedings refers to the time of the
issue of an order of commencement (Erdffnungsbeschluss) by the competent
insolvency court.

Insolvency Proceedings over the assets of either a credit institution, a
financial services institution or an insurance company may only be instituted
by the German Federal Financial Supervisory Authority (Bundesanstalt fiir
Finanzdienstleistungsaufsicht — "BaFin") (section 46b para. 1 sent. 4 of the
Banking Act, section 88 para. 1 of the Insurance Supervisory Act) by filing a
petition for commencement of Insolvency Proceedings with the competent
msolvency court. To avert Insolvency Proceedings with respect to credit and
financial services institutions, the BaFin may, infer alia, temporarily prohibit
the disposition of assets by the relevant institution and issue a payment
moratorium, close the institution for ordinary business with customers and,
unless a deposit or customer protection scheme applies, prohibit the
institution from accepting payments except those made in respect of
obligations owed to the institution (section 46 para. 1 sentence 2 no. 4 - 6 of
the Banking Act). Similar orders may be issued by the BaFin in respect of
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(ii)

insurance companies pursuant to section 89 of the Insurance Supervisory Act.

Such measures are not considered to be Insolvency Proceedings themselves.

Insolvency Proceedings may not be opened over the assets of the German
Federal Government or a German Federal State (section 12 para. 1 no. 1 of
the Insolvency Code).

Legal entities established under public law (including German municipalities)
and subject to the supervision of a German Federal State may be exempt
from Insolvency Proceedings in Germany by the law of such Federal State
(section 12 para. 1 no. 2 of the Insolvency Code).

Where a legal entity established under public law is exempt from Insolvency
Proceedings, German insolvency law will not interfere with the provisions of
a netting agreement such as the Master Agreements if such legal entity
becomes insolvent. Therefore, the limitations on the enforceability of the
Netting Provisions as referred to in this Opinion (please refer in particular to
Paragraph 4.1.1(h)(ii) on page 43 and Paragraph 4.1.1(h)(iii) on page 51

below) will not apply to such entities. However, special rules may apply
under public law to the winding-up of such entities. Where a legal entity
established under public law 1s not exempt from Insolvency Proceedings, it
will generally be treated as any other Party to the Master Agreements.

A municipality may act through an enterprise which is legally not a separate
legal entity (Eigenbetrieb). In this case, only the municipality (which is
exempt from Insolvency Proceedings) will become Party to the relevant
Master Agreement.

Legal entities incorporated under private law which are publicly owned are
not exempt from Insolvency Proceedings and will be treated as any other
Party to the Master Agreements'”.

On 31 December 2010, the main provisions of the Act on the Restructuring
and Orderly Liquidation of Credit Institutions (Gesetz zur Restrukturierung
und geordneten Abwicklung von Kreditinstituten - "Bank Restructuring
Act")'4 entered into force. It introduced, among others, the Bank

13

14

OTT, in: Miinchener Kommentar zur Insolvenzordnung, 2" ed. (2008), § 12 no. 16.

Published on 14 December 2010, see BGBI. 1 no. 63, 2010, pages 1900 et seq.

GERMANY-1269142-v6
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Reorganisation Act (Gesetz zur Reorganisation von Kreditinstituten,
"KreditReorgG") which contains a new set of pre-insolvency measures in
order to limit systemic risks resulting from financial difficulties of credit
institutions within the meaning of section 1 para. 1 of the Banking Act
having their registered seat in Germany.

The measures implemented by the KreditReorgG (i.e. the restructuring
proceeding  (Sanierungsverfahren) and the reorganisation proceeding
(Reorganisationsverfahren)y —as  well as  the transfer  order
(Ubertragungsanordnung) pursuant to sections 48a et seq. of the Banking
Act do not qualify as Insolvency Proceedings.

However, there is no official guidance whether a reorganisation proceeding
(Reorganisationsverfahren) pursuant to sections 7 et seq. of the
KreditReorgG or a transfer order (Ubertragungsanordnung) pursuant to
sections 48a er seq. of the Banking Act should be construed as being a
reorganisation measure (Sanierungsmafinahme) within the meaning of the
European Council Directive (EC) No. 2001/24 dated 4 April 2001 on the
Reorganisation and Winding Up of Credit Institutions ("Winding-Up
Directive")"” with the consequence that such proceeding would have to be
considered effective in all member states of the European Union upon the
formal requirements being met and subject to the conflict of law provisions,
both as set out in the Winding-Up Directive as implemented into the relevant
national law which would also have an impact on the Netting Provision (see
in more detail Paragraph 4.1.1(d)(iv)(2)(D)I1I on page 37 below).

The Winding-Up Directive does not specify proceedings within each member
state that shall qualify as reorganisation measures. Rather, whether or not
proceedings shall be qualified as reorgansiation measures must be determined
by the competent authority of each member state taking into account the
obligation to implement the Winding-Up Directive in order to protect
creditors of credit institutions. '°

Both proceedings as implemented by the Bank Restructuring Act refer to the
formal notification procedures and other formal requirements of section 46d

15 . . .o . .. L . .
Considering the reorganisation proceeding as reorganisation measures under the Winding-Up Directive: Lorenz,
NZG 2010 p. 1046; with respect to the transfer order, more carefully Horst Eidenmiiller in: Festschrift fiir Klaus J.
Hopt "Unternehmen, Markt und Verantwortung”, 2010 p. 1729f.

16, . . . . Ly . .
> See in particular Recital 28 of the Winding-Up Directive.
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paras. 1 and 2 of the Banking Act which implements Art. 6 of the Winding-
Up Directive into German law (see section 7 para. 5 of the KreditReorgG and
section 48n of the German Banking Act).

However, while section 7 para. 5 of the KreditReorgG also refers to section
46d paras. 3 and 4 implementing further provisions of the Winding-Up
Directive into German law for the reorganisation proceeding, a similar
reference is not contained in the context of the procedures of a transfer order.

Thus, it is not fully clear whether a court would construe a transfer order as a
reorganisation measure (SanierungsmafSnahme) within the meaning of the
Winding-Up Directive and give effect to the formal notification and other
procedural provisions that have been implemented under the Winding-Up
Directive and (e.g. by way of analogy) apply the relevant conflict of law
provisions even where the German legislator has not statutorily declared
them applicable (see in more detail Paragraph 4.1.1(d)(iv)(2)(D)III on page
37 below).

(b) Discussion on whether the contract types listed in Annex 1 are governed by different
rules and whether these rules would result in a splitting-up or segregation of the
portfolio of Individual Contracts under the Netted Agreement into multiple "netting
pools” of disparate treatment or whether these rules would otherwise limit or render
wholly or partially unenforceable the early termination and close-out netting rights
provided for in the Master Agreements.

If the contractual Netting Provisions of the Master Agreements are recognised in an
Insolvency Proceeding and the relevant Master Agreement, the Netted Agreements
and all Individual Contracts entered into thereunder are terminated prior to the
opening of the Insolvency Proceeding (please see Paragraph 4.1.1(d) on page 23
below and Paragraph (h)(ii)(2)below), the contractual netting arrangement applies
(section 94 of the Insolvency Code, please see Paragraph 4.1.1(n)(i)(1) on page 65
below) and no disparate treatment applies to the Individual Contracts.

The statutory rules provided for in sections 103 et seq. of the Insolvency Code apply
to contracts that are terminated at the time of or after the opening of the Insolvency
Proceeding (please see to Paragraph 4.1.1(h)(ii) on page 47 below).

This applies to all contract types listed in Annex 1. Therefore, such contract types are
not generally subject to different rules. When sections 103 et seq. apply, the portfolio
of Individual Contracts under the Netted Agreements may be subject to disparate
treatment. Pursuant to section 103 of the Insolvency Code, transactions (in this case,
Individual Contracts) which have not, or not fully, been performed by either of the

GERMANY-1269142-v6 - 18 - 41-40487560
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parties and which have not been effectively terminated prior to the opening of
Insolvency Proceedings are subject to the Insolvency Representative's right to decide
whether to assume or reject such transactions. Consequently, the Insolvency
Representative has the power to disclaim unprofitable transactions and to enforce
profitable ones ("cherry-picking") (please see Paragraph 4.1.1(h)(ii) on page 47
below)”.

However, section 104 of the Insolvency Code provides for exceptions to the
Insolvency Representative's "cherry-picking" right if the respective transaction
qualifies as an obligation which must be fulfilled by a particular date as otherwise its
fulfilment becomes worthless (Fixgeschdft), or if it falls within the definition of
financial transactions of section 104 para. 2 of the Insolvency Code. In such case, the
relevant Individual Contract may become subject to the statutory netting as set forth
in section 104 of the Insolvency Code (please see Paragraph 4.1.1(h)(iii) on page 51
below).

Opinion whether the termination of the Netted Agreements or the Individual
Contracts, the calculation of the Settlements Amounts, the aggregation and offsetting
of such Settlement Amounts and the determination of the Final Net Settlement
Amount and/or its payment is voidable, challengeable or in any way capable of being
invalidated, deleted, frozen, stayed or otherwise retroactively impacted by a
liquidator, receiver, other third party or the court.

The early termination of the Netted Agreements and of the Individual Contract, the
calculation of the Settlements Amounts, the aggregation and offsetting of such
Settlement Amounts and the determination of the Final Net Settlement Amount
and/or its payment, as provided for in the Netting Provisions could be challenged by
an Insolvency Representative during suspect periods on the basis of prejudicing the
Insolvent Party's creditors as set out below (Paragraph 4.1.1(h)(iv) on page 60) as
with respect to netting arrangements there is no general exemption from the
application of the provisions on insolvency avoidance or challenging rights of the
Insolvency Representative under substantial German msolvency law.

However, even when these preconditions are fulfilled, the voidability of legal acts
may be excluded by application of Article 13 of the EU Insolvency Regulation or
section 339 of the Insolvency Code (please refer to Paragraph 4.2.1(d)(i)(4) on page
81 and Paragraph 4.2.1(d)(ii)(1) on page 82). Moreover, pursuant to section 142 of

KREFT, in: Miinchener Kommentar zur Insolvenzordnung, 2 e, (2008), § 103 nos. 196 et seq.
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the Insolvency Code, payments on the part of the Insolvent Party in return for which
the Insolvent Party's property benefited directly from an equitable consideration
(gleichwertig) may only be challenged if such payment was made with the intention
to prejudice the creditors.

Under German law, a legal act made prior to the opening of Insolvency Proceedings
and prejudicing the creditors of the Insolvent Party may be challenged by the
Insolvency Representative under sections 129 et seq. of the Insolvency Code.
Broadly speaking, every legal act (Rechtshandlung) falls within the scope of
insolvency avoidance. The term "legal act” refers to acts within the scope of
contractual agreements, in particular the execution of a declaration of intention but
also other acts having a legal effect, as well as acts relating to the law of property
such as, in particular, in rem transfers and assignments. Thus, the entering into the
Netted Agreements or an Individual Contract under the Netted Agreements, or the
termination of the Netted Agreements and the Individual Contracts, the calculation of
the Settlements Amounts, the aggregation and offsetting of such Settlement Amounts
and the determination of the Final Net Settlement Amount and/or its payment may be
challengeable (voidable) subject to the fulfilment of the preconditions as set out
below (further legal acts are for example (without being conclusive) the transfer or
granting of Collateral, any payment or delivery under an Individual Contract, any
modification or waiver with respect to the Netted Agreements and/or an Individual
Contract, the exercise of any discretion, etc.)ls.

From our point of view, it cannot be generally predicted whether the application of
the contractual provisions is more favourable than the application of statutory law
and, hence, one could well argue that such provisions are not generally voidable
because they are not per se detrimental to other creditors.

However, in case of a legal act that is subject to a condition precedent, which is for
example the case if an agreement automatically terminates early if certain
circumstances occur, the fulfilment of such condition precedent is not regarded as a
legal act (section 140 para. 3 of the Insolvency Code). Whether or not a specific legal

Regarding the question whether the determination of the Termination Amount could be qualified as a legal act,
please see Paragraph 4.1.1(n)(ii) on page 68 below.
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act is voidable therefore depends on the individual circumstances of the respective
.19
transaction .

(1) Avoidance pursuant to section 130 para. 1 sent. 1 of the Insolvency Code

Pursuant to section 130 para. 1 sent. 1 of the Insolvency Code, a legal act is
voidable if it gives or makes available to a creditor security or satisfaction of
a claim (i) where it was effected in the last three months prior to filing for the
opening of Insolvency Proceedings, if the Insolvent Party was unable to pay
its debts when due at the time of the legal act and if the creditor had
knowledge of such inability to make payments at such time; or (ii) where it
was effected after filing for the opening of Insolvency Proceedings and the
creditor had knowledge of the Insolvent Party's inability to make payments or
the petition for opening of Insolvency Proceedings at the time of the legal act.

Knowledge of circumstances that compel the conclusion as to the Insolvent
Party's inability to make payments or of the filing for the opening of
Insolvency Proceedings are regarded as equivalent to actual knowledge of the
Insolvent Party's inability to make payments or of the petition for opening of
Insolvency Proceedings (section 130 para. 2 of the Insolvency Code).

However, these provisions are not applicable where the legal act is based on a
security agreement containing the obligation to provide Financial Collateral,
to replace Financial Collateral by other Financial Collateral or to provide
additional Financial Collateral in order to readjust the relation between the
value of the obligation and the value of the collateral as set forth in the
security agreement (Margensicherheit - margin collateral, section 130 para. 1
sent. 2 of the Insolvency Code)™.

19

The following enumeration is not conclusive, as additional circumstances may be relevant for the voidability of a
specific legal act. For example, section 38 of the Insolvency Code provides for a definition of “affiliates"
(nahestehende Personen) of the debtor.

20

Notwithstanding this exemption, the provision of margin collateral may still be challengeable (voidable) pursuant to
section 131 of the Insolvency Code concerning incongruent coverage since the German legislator did not take the
opportunity to amend this provision when implementing the Financial Collateral Directive. However, according to
the legislative materials, the German legislator recommends to interpret section 131 of the Insolvency Code in the
light of the exemption made to section 130 of the Insolvency Code and the relevant provisions in the Financial
Collateral Directive. It remains to be seen whether the German courts will follow this recommendation.
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(111)

(iv)

GERMANY-1269142-v6

Avoidance pursuant to section 131 para. 1 of the Insolvency Code

Pursuant to section 131 para. 1 of the Insolvency Code, a challenging period
of one to three months applies where a legal act gives or makes possible to a
creditor, security or satisfaction of a claim to which it has no right or no right
to claim in such manner or at such time, is voidable (1) if the legal act was
effected in the last month prior to filing for the opening of Insolvency
Proceedings or following such filing; or (ii) if the legal act was effected
during the second or third month prior to filing for the opening of Insolvency
Proceedings and the Insolvent Party was unable to make payments at the time
of the legal act; or (iii) if the legal act was effected during the second or third
month prior to filing for the opening of Insolvency Proceedings and the
creditor had knowledge at the time of the legal act that it was detrimental to
the Insolvent Party. In relation to (iii), knowledge of circumstances that
compel the conclusion that a legal act is detrimental to the Insolvent Party is
equivalent to actual knowledge of such detriment (section 131 para. 2 of the
Insolvency Code).

Avoidance pursuant to section 132 para. 1 of the Insolvency Code

A legal act by the Insolvent Party that is directly detrimental to the creditors
is voidable (i) if it was effected in the last three months prior to filing for the
opening of Insolvency Proceedings, if the Insolvent Party was unable to pay
its debts when due at the time of the legal act and if the other party had
knowledge of such inability to make payments at such time; or (ii) where it
was effected after filing for the opening of Insolvency Proceedings and the
other party had knowledge of the inability of the Insolvent Party to make
payments or of the petition for opening of Insolvency Proceedings at the time
of the legal act (section 132 para. 1 of the Insolvency Code).

A legal act which involves the Insolvent Party losing a right, or pursuant to
which the Insolvent Party is no longer able to assert such a right, or which
results in a property claim against the Insolvent Party being maintained or
becoming enforceable is equivalent to a legal act that is directly detrimental
to the creditors (section 132 para. 2 of the Insolvency Code).

Avoidance pursuant to section 133 para. 1 sent. 1 of the Insolvency Code

Pursuant to section 133 para. 1 sent. 1 of the Insolvency Code, a legal act
made by the Insolvent Party during the last ten years prior to the request to
open Insolvency Proceedings, or subsequent to such request, with the

22 . 41-40487560
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intention to disadvantage his creditors may be challenged if the other party
was aware of the debtor's intention on the date of such legal act. Such
awareness will be presumed if the other party knew of the imminent inability
of the Insolvent Party to make payment when due, and that the legal act
constituted a disadvantage for the creditors (section 133 para. 1 sent. 2 of the
Insolvency Code).

The periods of time set out in Paragraph 4.1.1(c)(i) on page 21 to Paragraph
4.1.1(c)(iv) on page 22, begin to run on the day on which the filing for the
commencement of the Insolvency Proceeding is received by the relevant insolvency
court (section 139 para. 1 of the Insolvency Code), or, if the debtor is a credit
institution or a financial services institution and the BaFin has issued an order
pursuant to section 46 para. 1 sentence 2 no. 4 - 6 of the Banking Act (please see
Paragraph 4.1.1(a) on page 15 above), from the time when such order is issued
(section 46¢ of the Banking Act).

(d) Opinion on whether or not there is a distinction in time with respect to a creditor’s
rights between: (i) the filing of proceedings seeking a judgment of insolvency; (ii) a
bankruptcy court recognising the filing of proceedings seeking a judgment of
insolvency; (iii) the date on which a bankruptcy court determines a party first
becomes insolvent; and (iv) any other stage of the proceedings where a creditor’s
rights may be affected.

(1) The filing of proceedings seeking a judgment of insolvency;
(D Pre-insolvency proceedings by the insolvency court

Under German law, the term "commencement” of any proceedings
under any insolvency law is likely to be construed to refer to the
opening of Insolvency Proceedings, i.e. the time of the issue of an
order of commencement (Erdffnungsbeschluss) by the competent
insolvency court.

Upon the filing of an application for the commencement of
Insolvency Proceedings and prior to that order of commencement, a
German insolvency court is entitled to appoint a preliminary
administrator (vorlcufiger Insolvenzverwalter) or initiate preliminary
proceedings with the following effects:

The court may, inter alia, enjoin the Insolvent Party from transferring
assets in the course of preliminary proceedings pursuant to sections
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21 et seq. of the Insolvency Code. However, such measures do not
affect the validity of dispositions over Financial Collateral.

In the preliminary proceedings, the insolvency court's competences
are restricted to attachments (freezing injunctions) that prevent the
Insolvent Party from disposing of his assets and thus jeopardising the
purpose of formal Insolvency Proceedings. Such a freezing injunction
might refer to the current assets of the Insolvent Party or parts thereof.

In contrast, the preliminary administrator is not granted a "cherry-
picking" right according to section 103 of the Insolvency Code (see
Paragraph 4.1.1(h)(ii) on page 47 below). The scope of application of
section 103 of the Insolvency Code is in terms of timing restricted to
the opening of Insolvency Proceedings®'. We are not aware of any
legal commentaries or case law according to which section 103 of the
Insolvency Code has a bearing on the preliminary proceedings that
merely aim at avoiding any detriment to the financial status of the
Insolvent Party and do not intend to bring about a reorganisation of
the Insolvent Party's assets.

Within the scope of preliminary proceedings, the insolvency court
may impose a general prohibition of transfers on the debtor (section
21 para. 2 sent. 1 no. 2 of the Insolvency Code), order that the
debtor's transfers of property require the consent of the preliminary
administrator (section 21 para. 2 sent. 1 no. 2 of the Insolvency Code)
or order a restriction (or temporary restriction) in certain measures of
enforcement  (Zwangsvollstreckungsmafinahmen)  against  the
Insolvent Party (section 21 para. 2 sent. 1 no. 3 of the Insolvency
Code).

According to a decision of the Bundesgerichishof* of 2004,
preliminary measures pursuant to section 21 para. 2 sent. 1 nos. 2 and
3 of the Insolvency Code do not exclude the permissibility of set-off
since the provisions concerning insolvency set-off pursuant (o

BGH WM 2007, 2331; BGHZ 97, 87, 90; 130, 38, 42; OLG Diisseldorf ZInsO 2005, 820, 821; GOTTWALD/HUBER,

Insolvenzrechts-Handbuch, 3" ed. (20006), § 35 no. 2; WEGENER, in: Uhlenbruck, Insolvenzordnung, 13" ed. (2010),
§ 103 no. 99; TINTELNOT, in: Kiibler/Priitting, InsQ § 103 no. 51; MAROTZKE, in: Heidelberger Kommentar zur
Insolvenzordnung, 5" ed. (2008) § 103 no. 57.

22

BGH NJW 2004, 3118, 3119: BGH, ZIP 2005, 181.
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sections 94 through 96 of the Insolvency Code (see
Paragraph 4.1.1(n)(i)(1) on page 65 below) are deemed as both
comprehensive and exclusive®. Pursuant to the Bundesgerichtshof,
even though, from a genuinely economic perspective, a set-off could
be deemed as a payment by the Insolvent Party, a general prohibition
of transfers does not include the prohibition of set-off of claims
against the Insolvent Party. In particular, a general prohibition of
transfers is only targeted at the Insolvent Party and, hence, cannot
effectively prevent the other party from effecting a set-off in the
course of preliminary proceedings® such as under the Netting
Provisions.

Likewise, a restriction in measures of execution against the Insolvent
Party is not aimed at the other Party who can unilaterally declare set-
off without the involvement of a court and/or the enforcement of a
court decision. Notwithstanding the fact that a set-off achieves an
economically similar effect to a measure of execution, it is therefore
supported by legal literature that a restriction pursuant to section 21
para. 2 sent. 1 no. 3 of the Insolvency Code does not directly prohibit
any set-offs®.

Preliminary measures do not affect the validity of dispositions over
Financial Collateral and the validity of the netting of obligations
based on transfer orders that have been entered into a payment system
pursuant to section 1 para. 16 of the Banking Act (see
Paragraph 4.1.1(n)(i)(7) on page 68 below)%.

Pre-insolvency proceedings by the BaFin

See also LUKE, in: Kiibler/Priitting, InsO § 94 no. 88: GERHARDT. Festschrift fiir Zeuner, p. 353, 366; HASEMEYER,
Kolner Schrift zur Insolvenzordnung, 2™ ed. (1999), p. 663 no. 50; BRANDES, in: Miinchener Kommentar zur
Insolvenzordnung, 2™ ed. (2007), § 94 nos. 41 et seq.

BGH ZInsO 2004, 852.

HAARMEYER, in: Miinchener Kommentar zur Insolvenzordnung, 2" ed. (2007), § 21 nos. 72 et seq.. LUKE, in

Kiibler/Priitting/Bork, InsO, (September 2009), § 94 no. 88 with the argument that section 96 no. 3 of the Insolvency
Code is an adequate protection against unjustified set-off which does not leave room for any analogies as regards

section 2| para. 2 sent. 1 nos. 2 and 3 of the Insolvency Code.
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With respect to credit institutions, financial services institutions and
insurance companies only, it is not undisputed whether or not after
the filing of a petition for the opening of Insolvency Proceedings or
after an order by the BaFin according to the Banking Act has been
issued an obligation could validly be included in the calculation of the
termination payment in accordance with the Netting Provisions and
whether contractual set-off would any longer be permitted.

With regard to credit institutions, financial services institutions and
insurance companies, Insolvency Proceedings may only be instituted
by the BaFin.

Furthermore, the BaFin may - prior to such petition for the opening of
Insolvency Proceedings - issue certain measures (including a
temporary ban on sales and payments by the institution) according to
section 46 para. 1 of the Banking Act if the institution's capacity to
fulfil its obligations with respect to its creditors, particularly the
security of assets entrusted to the institution, is in jeopardy. Such
temporary measures aim at maintaining the institution's capability of
being restructured”’. Similar orders may be issued by the BaFin in
respect of insurance companies pursuant to section 89 of the
Insurance Supervisory Act. However, the scope of such measures is
disputed in legal literature.

In particular, it is disputed whether a ban on sales and payments
equally precludes a creditor from setting off his claims against the
institution. The prevailing view in German legal literature is that a
creditor is not permitted to set off as long as the ban endures®® while
others argue set-off should be permissible”. Section 46 para. |
sentence 2 no. 4 of the Banking Act does not explicitly refer to set-
off. However, this provision explicitly enumerates measures that are
permissible after the issuing of a ban on sales and payments. This
enumeration does not include set-off of claims against the institution.

28

LINDEMANN, in: Boos/Fischer/Schulte-Mattler, KWG, 3" ed. (2008), § 46a no. 7.

SZAGUNN/HAUG/ERGENZINGER, Gesetz iiber das Kreditwesen, 6™ ed. (1997), § 46 KWG no. 4b; KOKEMOOR, in

Beck/Samm/Kokemoor, KWG, October 2009, § 46a no. 28; ZIETZSCH WM 1997, 954, 956 et seq., PANNEN, Krise
und Insolvenz bei Kreditinstituten, 2nd edition 2005, p. 55.

29
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Therefore, it is argued that such a set-off would be precluded because,
from an economic perspective, such set-off could be deemed as a
payment by such institution and, hence, would fall within the scope of
the ban.

As the ban is considered to have the effect of a deferral (Stundung)™,
i.e. prolongation of the due date, some legal authors' argue that a set-
off against the deferred obligations is not permissible under such
circumstances. This view is supported by a similar rule in insurance
law™. Under section 89 of the Insurance Supervisory Act, a ban on
payments will result in a right of the relevant insurance company to
defer any of its payments which may also be construed to preclude
set-off™. With respect to the Banking Act, legal commentators
propose a uniform interpretation of the provision of the Banking Act
with the corresponding provision of the Insurance Supervisory Act™.

A ban of sales and payments would — according to a view in legal
literature — not exclude the possibility of set-off to the extent such
possibility of set-off came into existence prior to the coming into
force of the measures described above™. Such ban is only directed
towards the institution which is subject to supervisory measures by
the BaFin and, hence, should not prevent the institution's counterpatty
from unilaterally declaring a set-off.

Furthermore, section 46 para. 1 of the Banking Act should be
construed in the light of the above described decision of the
Bundesgerichtshof (see Paragraph 4.1.1(d)(i)(1) on page 23 above),
pursuant to which preliminary measures pursuant to section 21 para. 2

SZAGUNN/HAUG/ERGENZINGER, Gesetz iiber das Kreditwesen, 6" ed. (1997), § 46 KWG no. 4a; ZIETZSCH WM

1997, 954, 956 ef seq. This view is rejected by LINDEMANN, in: Boos/Fischer/Schulte-Mattler, KWG, 3" ed. (2008),

SZAGUNN/HAUG/ERGENZINGER, Gesetz iiber das Kreditwesen, 6% ed. (1997), § 46 no. 4a.
KOLLHOSSER, in: Prilss, VAG, 12" ed. (2005), § 89 no. 10.

KOLLHOSSER, in: Prolss, VAG, 12" ed. (2005), § 89 no. 10.

0 BT Drucksache 14/8017, p. 141,
31
§ 46a no. 24.
32
33
34
35

This view is taken by Lindemann, in: Boos/Fischer/Schulte-Mattler, KWG, 3™ ed. (2008) § 46a nos. 22 to 24 and

Binder, Bankeninsolvenzen im Spannungsfeld zwischen Bankaufsichts- und Insolvenzrecht, 2005, pages 313 to 316.
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sent. 1 nos. 2 and 3 of the Insolvency Code do not exclude the
permissibility of set-off.

It is possible that Insolvency Proceedings are opened over the
institution by a German court after application by the BaFin without
the ban having been lifted before.

With respect to agreements governed by a law other than German
law, section 46d para. 3 sent. 3 of the Banking Act makes reference to
section 340 of the Insolvency Code which stipulates that in case of an
insolvency "netting agreements” shall be governed solely by the law
of the contract which governs such agreement. For a detailed analysis
of the effects of section 340 of the Insolvency Code we refer to
Paragraph 4.2.1(d)(ii)(2) on page 83 below.

Challenging of the Insolvent Party's transactions

The time of filing of a petition for the opening of Insolvency
Proceedings, or, if the debtor is a credit institution or a financial
services institution and the BaFin has issued an order pursuant to
section 46 para. 1 of the Banking Act (please see Paragraph 4.1.1(a)
on page 15 above), the time when such order is issued (section 46¢ of
the Banking Act) is decisive for the calculation of suspect periods
(section 139 para. 1 sent. 1 of the Insolvency Code) (please see
Paragraph 4.1.1(c)(iv) on page 22 above).

A bankrupicy court recognising the filing of proceedings seeking a judgment

of insolvency;

The recognition of the filing of proceedings seeking a judgment of

msolvency does not qualify as a technical term under the Insolvency Code

referring to a specific procedural step of Insolvency Proceedings. Section 26

of the Insolvency Code provides that the bankruptcy court shall reject such

filing in case the assets of the insolvent debtor are insufficient to compensate

for the costs of the Insolvency Proceeding (Abweisung mangels Masse).

However, such rejection has no impact on statutory netting or the

enforceability of the contractual Netting Provisions.

The date on which a bankruptcy court determines a party first becomes

insolvent; and
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In case of the opening of Insolvency Proceeding, an insolvency court does

not determine the date when the Insolvent Party has become insolvent. It

rather determines that the Insolvent Party is insolvent at the point in time of

issuing the order for the opening of the Insolvency Proceedings. The date

when the Insolvent Party has become insolvent is only relevant when a legal

act of an Insolvent Party can be challenged by an Insolvency Representative

(please see Paragraph 4.1.1(c) on page 19 above) and the relevant suspect

period refers to such date. Therefore, we only refer to the point in time of the

opening of the Insolvency Proceedings.

Any other stage of the proceedings where a creditor’s rights may be affected

(1)

(2)

Besides the filing for the opening of Insolvency Proceedings, the
actual opening of Insolvency Proceedings is relevant for the
enforceability of the Netting Provisions.

The opening of Insolvency Proceedings is decisive for whether the
Netting Provisions apply or whether such provisions are overridden
by the statutory provisions of the Insolvency Code (please see
Paragraph 4.1.1(n)(i) on page 63 below).

In addition, pursuant to section 81 of the Insolvency Code, any
dispositions of the Insolvent Party over its property made after the
opening of Insolvency Proceedings are void unless the relevant court
otherwise orders. However, dispositions over Financial Collateral
effected after the actual opening of Insolvency Proceedings are valid,
provided that such dispositions were effected on the day of the
opening of Insolvency Proceedings and the other party proves that it
did not know, nor should have known of the opening of the
Insolvency Proceedings.

Termination rights under the Master Agreements may be affected by
restructuring measures under the KreditReorgG and the Banking Act
applicable to credit institutions within the meaning of section | para.
1 of the Banking Act.

(A)  The KreditReorgG provides for a restructuring proceeding
(Sanierungsverfahren) involving the appointment of a
restructuring advisor (Sanierungsberater) to implement a
restructuring plan. Restructuring proceedings will  be
voluntarily initiated by the credit institution itself in close
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consultation with the BaFin and will be commenced by a court
order of the higher regional court of Frankfurt am Main
(Oberlandesgericht Frankfurt am Main — "OLG Frankfurt™)
upon application. The restructuring proceedings shall not
affect creditors' rights.™

(B) If restructuring proceedings have failed or are without
prospect of  success, a reorganisation  proceeding
(Reorganisationsverfahren) may be commenced.
Reorganisation proceedings will be voluntarily initiated by the
credit institution itself in close consultation with the BaFin
and will be commenced by a court order of the OLG Frankfurt
upon application. Reorganisation proceedings shall only be
commenced if the ongoing existence of the credit institution is
endangered and this in turn may endanger the stability of the
financial system. Together with the application for
commencement of a reorganisation proceeding, a
reorganisation plan shall be filed as prepared by the relevant
credit institution. The measures proposed in the reorgansation
plan are subject to a positive majority vote of the creditors and
shareholders of the respective credit institution accepting such
measures. The KreditReorgG stipulates detailed rules on the
voting process and on the required majorities and to what
extent negative votes rejecting such measures may be
disregarded.”

3o

37

Section 2 para. (2) of the KreditReorgG provides that the restructuring plan may foreseeprovide that certain loans
granted in the context of the restructuring within the approved aggregate limit not exceeding 10% of the own capital
of the relevant institution may rank superior to claims of all other insolvency creditors in case that insolvency
proceedings are commenced within a period of three years following the commencement of the restructuring
proceeding.

The general concept of the reorganisation plan is based on that of an insolvency plan under existing German
insolvency law. According to sections 14 er seq. of the KreditReorgG, those creditors whose rights will be affected
by the reorganisation plan must approve the reorganisation plan by voting whereby the credit institution has the right
to group creditors into different voting groups each containing creditors with similar specific interests. The
reorganisation plan is approved by a positive vote of the majority of each voting group of creditors which means that
negative vofes of a minority of crediters can be overruled. The reorganisation plan (including the grouping of
creditors into voting groups and the measures affecting their rights) has to be approved by the competent higher
regional court after having been approved by reaching the relevant majorities among the voting groups of creditors.

GERMANY-1269142-v6 -30 - 41-40487560
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The reorganisation proceeding may involve measures that

affect the rights of the credit institution's creditors and/or its

shareholders.

II.

According to section 12 of the KreditReorgG the
reorganisation plan as approved by the OLG Frankfurt
court may provide that claims of creditors are partially
reduced, deferred or modified in another way. Only the
modification of salary and pension claims and claims that
are protected by a statutory or voluntary deposit protection
scheme is excluded.

This right to reduce, defer or modify claims may also be
extended to creditors' rights as regards collateral with
respect to which they are entitled to separate satisfaction
(absonderungsberechtigr) such as pledges over securities
by applying section 223 of the Insolvency Code
analogously to the reorganisation proceeding.3 ¥ However,
pursuant to section 223 para. 1 sent. 2 of the Insolvency
Code the insolvency plan shall not affect creditors' rights
with respect to collateral where the collateral granted
qualifies as Financial Collateral.”

Section 9 of the KreditReorgG provides that claims of a
creditor may even be converted into equity, however, only
with the specific creditor’s consent.

Furthermore, the KreditReorgG provides for certain
mandatory temporary limitations of the rights of
counterparties to terminate contractual relationships with a
German credit institution that becomes subject to
reorganisation  proceedings  (section 13 of  the
KreditReorgG). Contracts may not be terminated starting

38 . . . . . . .o
5 According to the legislative reasoning for the Bank Restructuring Act (BT-DrS. 17/3024 p. 49) a reorgansiation plan

may contain all measures that can be contained in an insolvency plan within the meaning of section 217 ef seq of the

Insolvency Code.

Such right is equally excluded where collateral has been granted for the benefit of a participant in a system within

the meaning of section | para. 16 of the Banking Act to secure his claims from the system, or for the benefit of the

central bank of a Member State of the European Union or the European Central Bank.

GERMANY-1269142-v6
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from the day on which the notification for the
commencement of a reorganisation proceeding pursuant to
section 7 para. 1 of the KreditReorgG is filed with BaFin
until the end of the next following business day (such term
to be determined in accordance with section 1 para. 16b of
the Banking Act with a view to relevant "systems" within
the meaning of Directive 98/26 EC on settlement finality
in payment and securities settlement systems as amended
by Directive 2009/44/EC). The effectiveness of other
termination events (for example in case of a payment
default) occurring during this period shall be postponed
until the expiration of that period. Contractual clauses that

provide for the contrary (i.e. for an immediate termination)
shall be invalid.

Where the notification for the commencement of a
reorganisation proceeding is made less than two business
days prior to termination upon the application of BaFin for
the opening of insolvency proceedings, this suspensive
effect would also hold true for a(n automatic) termination
based on such event of default.

Furthermore, pursuant to sections 48a et seq. of the Banking

Act the BaFin has the right to issue a transfer order

(Ubertragungsanordnung) by which the BaFin may force the

credit institution to transfer all or parts of its (systemically

important) business to another entity (so-called "bridge

bank"). Precondition is that the BaFin determines (in

consultation with Deutsche Bundesbank) that the ongoing

existence of the credit institution is endangered and this in

turn may endanger the stability of the financial markets.

L.

Termination restriction upon transfer order

Also the provisions on the transfer order under the
Banking Act provide for certain limitations of the rights of
counterparties. Contractual relationships may not be
terminated at all upon a transfer order pursuant to section
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48g para. 7 of the Banking Act* (this limitation of third
parties' termination rights together with section 13 of the
KreditReorgG (see Paragraph 4.1.1(d)(iv)(2)(B) on page
30 above) is hereinafter referred to as the "Termination
Restrictions™). The transfer order shall also not result or
give rise to an automatic termination. Contractual clauses
that provide for the contrary shall be invalid. However, if
the reason for the termination is related to the bridge bank
(for example as the lender would otherwise breach a large
exposure limit), or if a termination is not simply based on
the transfer itself (for example in case of violation of
contractual obligations or other reasons, such as the filing
of an application for insolvency proceedings by BaFin),
termination shall be permitted and valid.

Partial Transfer

In the case of a partial transfer, i.e. where the transfer
order provides that only part of the business of the
transferring bank is to be transferred, pursuant to section
48k para. 2 of the Banking Act termination rights are not
suspended in case such partial transfer is in breach of the
statutory restrictions applicable to such transfer, i.c.

(a) where Financial Collateral is not transferred
together with the business parts it relates to,

(b)  where assets that are part of a payment or settlement
system are not transferred together with the relevant
collateral, or

40 . v e . - " . . .
Section 48¢ (7) of the Banking Act reads as follows: "Contractual relationships may not be terminated solely because

they shall be subject to a transfer. The transfer order and spin-off shall not result in an automatic termination of
contractual relationships. Any contractual provisions providing for the contrary shall be invalid.

Sentences | to 3 shall not apply where

[ termination rights are not solely based on the fact that the contractual relationship is transferred or the

preconditions for a transfer are met;

2. termination rights with respect to or relating to the succeeding entity;

3. in case of a partial transfer, the preconditions of section 48k (2) sent. | to 3 have not been met."

GERMANY-1269142-v6
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(¢)  where assets that are part of an eligible netting
agreement within the meaning of section 206 para.
I of the German Solvability Regulation
(Solvabilitc’itsverordnung)4' are not transferred in
their entirety or without the relevant netting

agreement and the relevant master agreement.

(D)  Conflict of law provisions regarding the proceedings under the
Bank Restructuring Act where the Master Agreement is
governed by another law than German law

We do not give an opinion whether reorganisation
proceedings and transfer orders may be qualified as Events of
Default as defined in the Master Agreements (to the extent not
governed by German law) as this would be a matter of the law
governing the Master Agreement.

A termination of a Master Agreement upon the occurrence of
a reorganisation proceeding or a transfer order would be
subject to the Termination Restrictions as described above, to

According to section 206 para. | of the SolvV, eligible netting agreements are netting agreements covering
derivatives, reciprocal cash balances, non-derivative transactions with remargining (as defined in section 209 of the
SolV), cross-product netting agreements (as defined in section 210 of the SolvV). For this purpose securities lending
agreements should regularly qualify as "non-derivative transactions with remargining” within the meaning of section
209 para. 1 of the SolvV or, where the transactions under such agreement do not only constitute securities lending
transactions, may qualify as a cross-product netting agreement within the meaning of section 210 of the SolvV.

In any such case, according to section 206 para. 2 of the SolvV a netting agreement is only considered to be
"eligible" if

(1) it is a bilateral netting agreement between an institution and its counterparty with regard to the included
transactions,

(i) it is in standard use either domestically or internationally or has been recommended for use by a central
association of credit institutions,

(iif) it ensures that, if insolvency proceedings are initiated, only a single net amount is owed by one party to the
other from the netting of all claims and liabilities,

(iv) it gives the institution the right to terminate all transactions under the agreement unilaterally with effect
pursuant to number (iii) above if the counterparty defaults under an individual transaction, and

(v)  itcontains no provisions which permit a non-defaulting party to make limited payments only, or no payments
at all, to the estate of the defaulting party if the defaulting party is a net creditor.

GERMANY-1269142-v6 -34 - 41-40487560
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the extent the Termination Restrictions are applied by a
German or foreign court.

The official reasoning of the Bank Restructuring Act explains
that pursuant to German conflict of law rules the Termination
Restrictions shall be mandatory law on an international level,
serving the public interest by protecting political and
economic organisation. However, this legal character has not
been statutorily determined.*?

I. Art. 34 of the EGBGB

Where an agreement is entered into prior to 17 December
2009, Art. 34 of the EGBGB is the relevant applicable
conflict of law provision.*

According to the official reasoning of the Bank
Restructuring Act, the Termination Restrictions should,
thus, be qualified as compulsory provisions (zwingende
Bestimmungen) * within the meaning of Art. 34 of the
EGBGB which provides that the choice of a foreign law
for an agreement shall not affect the application of the
provisions of German law, that regulate a situation by
compulsory provisions without regard to the law
applicable to the contract. Thus, a German court would
generally have to recognise the Termination Restrictions
in accordance with Art. 34 of the EGBGB, subject to
Paragraph 4.1.1(d)(iv)(2)(D)IIl on page 37 below 45

42

43

44

45

BT-DrS. 17/3024, pages 52 and 67.

Please note that it is not clear from the wording of Art. 28 of the Regulation (EC) No 593/2008 of the European
Parliament and of the Council on the law applicable to contractual obligations (Rome T) ("Rome I Regulation") and
disputed in legal literature to what extent Art. 34 of the EGBGB would also be applicable to an agreement
concluded before but modified after 17 December 2009 and that there is no guidance as to which conflict of law
provision would be applied to master agreements entered into prior to 17 December 2009 where Individual
Contracts thereunder were concluded after such date.

BT-DrS. 17/3024, pages 52 and 67.

For the obligation of a German court to directly apply German overriding mandatory provisions directly irrespective
of a contradicting governing law, see also Miinchener Kommentar zum BGB — Martiny, 5" Ed. 2010, VO (EG)
59372008 Art. 9, nos. 104-105 .
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irrespective of the law governing the Master Agreement
and/or Netted Agreements.

Whether a non-German court would apply the
Termination Restrictions as compulsory provisions of
German law would fully depend on the conflict of law
regime applied by such court.

II. Rome I Regulation

For an agreement entered into after 17 December 2009 the
conflict of law provisions regarding contractual
relationships as contained in the Rome [ Regulation apply.

According to the official reasoning of the Bank
Restructuring Act the Termination Restrictions shall be
qualified as overriding mandatory provisions within the
meaning of Art. 9 para. 1 of the Rome I Regulation. 46
Thus, a German court would generally have to recognise
the Termination Restrictions in accordance with Art. 9
para. 2 of the Rome I Regulation, subject to paragraph
4.1.1(d)(Ev)(2)D)IIT on page 37 below?’ irrespective of
the law governing the Master Agreement and/or Netted
Agreements.

However, a non-German court would have to consider
applying the Termination Restrictions in accordance with
Art. 9 para. 3 of the Rome | Regulation if the obligations
arising out of the Master Agreements had to be or have
been performed in Germany. In such case, effect may be
given to the overriding mandatory provisions of German
law, in so far as those overriding mandatory provisions
render the performance of the contract unlawful. In
considering whether to give effect to those provisions, in

accordance with our understanding of the Rome I

0 BT-DrS. 17/3024, pages 52 and 67.

7 For the obligation of a German court to directly apply German overriding mandatory provisions directly irrespective
of a contradicting governing law, see also Miinchener Kommentar zum BGB — Martiny, 5" Ed. 2010, VO (EG)
593/2008 Art. 9, nos. 104-105 .
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Regulation the relevant court shall consider their nature
and purpose and to the consequences of their application
or non-application.

Even if the Termination Restrictions are overriding
mandatory provisions within the meaning of Art. 9 para. 1
of the Rome I Regulation, this would not require a non-
German court to apply the Termination Restrictions if
obligations arising out of a Master Agreement were not to
be performed in Germany.

HI. Winding-Up Directive

According to Art. 3 para. 2 of the Winding-Up Directive,
which is applicable to deposit-taking 